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II. The European Agency Directive
The decision to use a directive rather than a regulation 

was intended to allow the Member States to determine 
the best way to implement the objectives of the Agency 
Directive, while still ensuring a common framework for 
all national agency laws. Rather than tinkering with the 
provisions of the Agency Directive, Italy chose, for the 
most part, to amend its laws in strict conformity with 
the text adopted by the EEC. The key provisions of the 
Agency Directive, and thus of most of Italian agency law, 
are described below.

A. Application

The Agency Directive broadly defi nes an agent as a 
“self-employed intermediary who has continuing author-
ity to negotiate the sale or the purchase of goods on behalf 
of another person, hereinafter called the ‘principal,’ or to 
negotiate and conclude such transactions on behalf of and 
in the name of that principal” and specifi cally excludes 
from the defi nition company offi cers (and partners in a 
partnership) who have the power to enter into commit-
ments binding the entity with which they work, as well as 
receivers, managers, liquidators, or trustees acting in re-
spect of a bankruptcy. The activities of unpaid commercial 
agents, or agents who operate on commodity exchanges 
or in the commodity markets, also fall outside the Agency 
Directive.

B. Binding Principles

The overriding goal of the Agency Directive is to 
provide certain basic levels of protection for commercial 
agents while at the same time harmonizing the agency 
laws of the Member States. Importantly, the Agency 
Directive is comprised of both binding principles and non-
compulsory guidelines that are intended to act as default 
rules in the event that the parties to an agency relationship 
have not otherwise addressed the issues by contract. It is 
critical to an understanding of Italian—and European—
agency law to appreciate that the Agency Directive’s 
binding principles cannot be altered by contract unless 
the contract provides for more favorable treatment for the 
agent. These binding principles are discussed below.

1. Parties’ Duties

The Agency Directive prescribes certain core duties of 
agents and principals. According to paragraph 2 of Article 
3, an agent is required to do the following:

– “look after his principal’s interests and act dutifully 
and in good faith”;

I. Introduction
Agency is one of the most time-honored ways to 

promote business. In Italy, the use of commercial agents 
may be traced back at least to the medieval Genoese and 
Venetian maritime republics, whose extensive networks 
of foreign agents assisted these republics in expanding 
beyond their boundaries as small city-states to dominate 
commerce and trade throughout the Mediterranean.1 
Over the years, the practice of using an independent 
intermediary to negotiate the sale or purchase of goods 
on behalf (and at times in the name) of a principal who 
would pay such intermediary proportionally to the suc-
cess of his or her activities has become one of the most 
common ways to promote new business, open markets to 
foreign players, and generally drive sales growth. 

The agency relationship involves mutual investments 
of labor (and perhaps capital) by both agent and princi-
pal, which in turn create a mix of obligations, duties, and 
expectations for the parties. The agent invests his or her 
time and labor to promote the products of the principal 
and develop a network of customers and brand goodwill 
within his or her territory, thus relying on the quality of 
the principal’s products and services in order to earn his 
or her commission, which commission incentivizes the 
agent to enlarge the principal’s client portfolio and sales 
volume. The principal relies on the efforts of the agent to 
drive sales of the products, pays the agent commissions, 
and grants the agent other benefi ts, such as exclusivity 
within a defi ned territory. As the owner and controller of 
the product, however, the principal retains an advantage 
over the agent, in that the principal may attempt at any 
time to sell directly to customers, thus trading on the 
brand goodwill and client network the agent has devel-
oped without having to pay the agent a commission.

Recognizing this power imbalance, most European 
countries began to regulate agency relationships in the 
late 19th and early 20th centuries with the partial inten-
tion of introducing greater clarity and predictability in 
the marketplace while protecting agents from unfair dis-
missal.2 With the drive towards an integrated European 
market in the 1980s came a desire to unify the inconsis-
tent patchwork of agency laws across the Member States 
of the European Economic Community (as it then was 
known) (“EEC”). Hence, in 1986 the EEC, proclaiming 
that “the differences in national laws” were “detrimental 
both to the protection available to commercial agents . . . 
and to the security of commercial transactions,” adopted 
Directive 86/653/EEC “on the coordination of the laws of the 
Member States relating to self-employed commercial agents” 
(the “Agency Directive”).3
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must receive a level of remuneration consistent with what 
other agents are “customarily allowed in the place where 
he carries on his activities” or, where the local custom 
cannot be established, “reasonable remuneration taking 
into account all the aspects of the transaction.”

Agent commissions become due and payable when 
the principal or the third party has executed his or her 
part of the transaction or when the principal should have 
executed his or her part of the transaction under the terms 
of the contract. Once due, the commission must be paid 
no later than the last day of the month following the quar-
ter in which the payment became due. The principal must 
also provide the agent with a written accounting showing 
the amount of the commission due and the calculation of 
such amount. An agent has the right to demand access to 
the principal’s books and records in order to verify the 
amount.

Importantly, the agent’s right to the commission is 
extinguished (and, if already paid to the agent, must be 
refunded) only where it is established that the contract 
between the third party and the principal will not be ex-
ecuted and the principal is not to blame.

3. Termination

Under the Agency Directive, termination of an agent 
entails signifi cant consequences, the most important 
of which is the payment of an indemnity to the agent. 
Instead of the common law’s complicated weighing 
analysis of good faith or reasonableness in terminating an 
agent, the Agency Directive explicitly recognizes the val-
ue that an agent may bring to a principal by developing 
the latter’s customer network, brand recognition, good-
will, and the like, and paragraph 2 of Article 17 stipulates 
that an agent shall be entitled to an indemnity upon ter-
mination (including where the relationship is terminated 
by the agent’s death) if and to the extent that:

– “he has brought the principal new customers or has 
signifi cantly increased the volume of business with 
existing customers and the principal continues to 
derive substantial benefi ts from the business with 
such customers”; and

– “the payment of this indemnity is equitable having 
regard to all the circumstances and, in particular, 
the commission lost by the commercial agent on the 
business transacted with such customers.” 

Determining the amount of indemnity owed can be 
a matter of negotiation between the parties, although 
Article 17(2)(b) of the Agency Directive states that the 
indemnity “may not exceed a fi gure equivalent to an 
indemnity for one year calculated from the commercial 
agent’s average annual remuneration over the preceding 
fi ve years.” If the relationship is less than fi ve years old, 
the indemnity is calculated on the average remuneration 
for the life of the agency. The agent also retains his or her 
right to sue the principal for damages, with paragraph 3 

– “make proper efforts to negotiate and, where ap-
propriate, conclude the transactions he is instructed 
to take care of”;

– “communicate to his principal all the necessary4 
information available to him”; and

– “comply with reasonable instructions given by his 
principal.” 

Paragraph 1 of Article 3 provides that a principal 
must “act dutifully and in good faith” in all relations with 
his or her commercial agent. In addition, paragraph 2 of 
Article 4 provides that a principal do the following:

– “provide his commercial agent with the necessary 
documentation relating to the goods concerned”;

– “obtain for his commercial agent the information 
necessary for the performance of the agency con-
tract, and in particular notify the commercial agent 
within a reasonable period once he anticipates that 
the volume of commercial transactions will be sig-
nifi cantly lower than that which the commercial 
agent could normally have expected”; and

– “inform the commercial agent within a reasonable 
period of his acceptance, refusal, and of any non-
execution of a commercial transaction which the 
commercial agent has procured for the principal.” 

Both the principal and the agent have the right to re-
quest a signed written agreement setting out the terms of 
the agency relationship. In addition, Member States may 
require that any agency contract be evidenced in writing.

2. Remuneration

An agent’s remuneration is treated extensively in the 
Agency Directive. Both binding and guideline provisions 
are used. (The nonbinding provisions are identifi ed as 
such below.) Under Article 7, an agent is entitled to com-
missions on commercial transactions concluded during 
the period covered by the agency contract where:

– “the transaction has been concluded as a result of 
his action”; or 

– “the transaction is concluded with a third party 
whom he has previously acquired as a customer for 
transactions of the same kind”; or

– he has “an exclusive right to” or has “been entrust-
ed with” a “specifi c geographical area or group of 
customers,” and a transaction is concluded with 
a customer from that group or area (regardless of 
whether the agent was personally involved in se-
curing the transaction). 

The parties are free to determine the level of com-
missions or other remuneration to be paid to the agent; 
however, in the absence of express terms as to payment, 
the Agency Directive’s guidelines stipulate that the agent 
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A. Termination Indemnities

The implementation of the Agency Directive touched 
off a series of cases in which the Italian and European 
courts were asked to examine the relationship between 
the Agency Directive and preexisting Italian legislation 
dealing with posttermination indemnities and other 
payments in respect of commercial agents’ social secu-
rity. Italian law requires that all principals (regardless 
of whether they maintain an offi ce in Italy) with agents 
active in Italy must register and open a social security ac-
count with the ENASARCO Foundation,6 a quasi-govern-
mental agency that is responsible for providing retirement 
plans to commercial agents. The collective agreements 
previously drafted by the leading association of princi-
pals and agents had also entrusted ENASARCO with the 
task of collecting further contributions from principals in 
respect of termination indemnities. The funds were to be 
held and accrued in an accumulation fund and released 
to the agent after termination of the agency as a form of 
indemnity. A debate arose as to whether such collective 
agreements, using different indemnity criteria, could 
exist alongside the indemnity provisions of the Agency 
Directive, as adopted in the Civil Code in 1991.7

The issue was eventually resolved by the European 
Court of Justice (“ECJ”), which held that the criteria set 
forth in the Agency Directive can be modifi ed pursuant 
to an agreement between the parties, or pursuant to a col-
lective agreement, if the modifi cation provides for more 
favorable treatment of the agent.8 The ECJ considered this 
issue at some length and ruled that the favorability analy-
sis must be undertaken by the parties ex ante and that the 
treatment set forth by the collective agreement must be 
more favorable in each and every aspect of the agency re-
lationship (i.e., not simply more favorable on balance than 
under the Agency Directive).

Several subsequent Italian cases did not follow 
the ECJ’s approach, favoring instead a more conserva-
tive interpretation of the confl ict of laws. The Corte di 
Cassazione (“CC”) stated on numerous occasions that 
in termination cases the favorability analysis should be 
conducted based on an ex post analysis of all of the facts 
of the particular agency relationship.9 Following a debate 
in the Italian legal community about the inconsistency of 
the CC’s decision with that of the ECJ, the CC adopted 
the ECJ’s ex ante approach in later cases.10 Thus, the cur-
rent state of the Italian law requires that any contractual 
deviation from the indemnity provisions in the Agency 
Directive must, on an ex ante analysis, be more favorable 
to the agent in each instance in which the contract devi-
ates from the Agency Directive. It is highly likely that, by 
analogy, this rule applies to any deviation from the other 
mandatory terms of the Agency Directive.

It is also important to note, however, that the CC has 
ruled that the agency provisions of the Italian Civil Code 
shall be applied only to bona fi de agents and not to bro-
kers or so-called “deal-hunters” (procacciatori d’affari).11 

of Article 17 of the Agency Directive specifi cally noting 
that damages “shall be deemed to occur particularly” if 
the termination:

– deprives the agent of a commission he should have 
earned while “providing the principal with sub-
stantial benefi ts linked to the commercial agent’s 
activities”; or

– where the timing of the termination does not allow 
the agent to “amortize the costs and expenses that 
he had incurred for the performance of the agency 
contract on the principal’s advice.” 

Article 18 of the Agency Directive also specifi es the 
following limited circumstances in which an indemnity 
will not be payable upon termination:

– where the principal terminated the agency contract 
due to a fault of the agent that would justify im-
mediate termination of the agency contract under 
national law; or

– where the agent voluntarily terminates the agency 
contract, unless such termination is justifi ed based 
on the conduct of the principal or on the grounds 
that the agent cannot reasonably continue his ac-
tivities because of age, infi rmity, or illness; or

– where the agent assigns his or her rights and du-
ties under the agency contract to another person, 
with the agreement of the principal.

Moreover, paragraph 5 of Article 17 provides that the 
agent loses any entitlement to the indemnity if the agent, 
within one year following termination of the contract, 
has not notifi ed the principal that he or she intends to 
claim his or her indemnity. 

Finally, it should be noted that, in addition to an in-
demnity, the agent may be entitled to additional commis-
sions following termination under Article 8 if “the order 
of the third party reached the principal or the commercial 
agent before the agency contract [was] terminated” or 
if the principal enters into a transaction that is “mainly 
attributable to the commercial agent’s efforts during 
the period covered by the agency contract and . . . en-
tered into within a reasonable period after that contract 
terminated.”

III. Agency Law in Italy
In 1991, the Italian Legislature implemented the 

Agency Directive with Legislative Decree 303/91, which 
amended the Italian Civil Code to effectively mirror the 
language of the Agency Directive.5 The analysis provided 
in Section II above therefore also fairly describes Italian 
agency law. Italian jurisprudence and practice, however, 
have provided some additional layers of analysis con-
cerning termination (particularly as regards the payment 
of indemnities and use of noncompetition clauses) and 
agent registration.
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C. Agent Registration

Unlike most other countries, Italy has adopted the 
professional regulation of agents.14 According to Italian 
law, all agents who promote, on a continuous basis and 
within a defi ned territory, the conclusion of contracts for 
one or more principals must be inscribed in a Register 
kept by the local Chamber of Commerce. Failure to ad-
here to this requirement may trigger administrative fi nes 
against the agent and also against any principal dealing 
with an unregistered agent.15

Perhaps more signifi cantly, failure to register had 
once been considered to void an agency contract con-
cluded with an unregistered agent,16 leaving unregistered 
agents with few legal protections. The compatibility of 
this view with the Agency Directive was referred for a 
preliminary ruling to the ECJ in the Bellone case.17 The 
court reiterated that the Agency Directive was designed 
to protect commercial agents, and it noted that, although 
the notion of a register of agents had been proposed by 
the Economic and Social Committee during the prepara-
tion of the Agency Directive, the fi nal text did not address 
the issue (but referred only to the ability of Member States 
to require that the contract be in writing). As a conse-
quence, the ECJ concluded that Member States could not 
impose any condition on the validity of agency contracts 
other than that they be evidenced in writing.

In the subsequent Caprini case,18 the ECJ was asked 
to answer, by preliminary ruling, whether the registra-
tion requirement itself violated the Agency Directive. The 
court held that national legislation requiring agent regis-
tration would be permissible so long as the consequences 
of nonregistration did not adversely affect the protection 
that the Agency Directive confers upon agents in their 
relations with their principals. The Italian registration re-
quirement thus still stands, although reforms are expected 
in this sector, since the requirement has become toothless 
in the aftermath of Caprini.

IV. Conclusion
The law of commercial agency in Italy and through-

out the European Union is highly regulated, especially 
when compared with the corresponding position in 
common-law jurisdictions. A sound understanding of the 
law of agency is essential for both agents and principals, 
particularly as it may entail substantial payments and 
indemnities for the latter. While it is clear that the Agency 
Directive is substantially “the law of the land” in Italy on 
nearly all matters of commercial agency, it is equally clear 
that the Italian courts have consistently taken an inde-
pendent approach to judicial interpretation of the Agency 
Directive. An understanding of Italian agency law thus 
begins, but does not end, with the text of the Agency 
Directive, and developments in Italian agency law and 
practice should thus bear careful watching by those with 
an interest in this market.

The court specifi ed that an agent is different from a 
broker in that the relationship between an agent and a 
principal is characterized by continuity, that is, it is based 
on stability and is not episodic. In an agency relationship, 
the agent commits to promote on a continuous basis the 
business of the principal and to follow the principal’s 
instructions, whereas the broker procures contracts for 
the principal on an ad-hoc basis, solely on his or her own 
initiative and without any commitment to the principal. 
Given the signifi cant responsibilities that a true agency 
relationship imposes under Italian law, particularly for 
principals, it is essential that the true nature of any po-
tential agency relationship be clearly stated in writing to 
avoid disputes and potential litigation over the character-
ization of a relationship as an agency or a brokerage.

B. Noncompetition Clauses

It is common for principals to include in agency con-
tracts a noncompetition clause by which the agent is pro-
hibited from competing in the same market and territory 
following termination of the agency relationship. Given 
his or her knowledge of the principal’s product charac-
teristics, pricing, and other terms of trade, and especially 
the principal’s client portfolio, a terminated agent could 
be an extremely valuable resource for any of the prin-
cipal’s competitors. Thus, while European Community 
(“EC”) law vigorously promotes competition as a tool for 
breaking down national barriers and integrating the com-
mon market, EC and Italian agency law also recognizes 
the need to preserve some right of noncompetition if the 
institution of agency is to remain effective. Barring such 
recognition, it is possible that vendors would abandon 
the agency model to avoid the loss of customers and/or 
business secrets following an agent’s termination.

In Italy, the compromise between these competing 
interests has led to the following treatment of noncompe-
tition clauses: an agreement limiting an agent’s competi-
tion after termination of the agency shall be valid only if

– it is concluded in writing;

– it relates only to the geographic area, or the group 
of customers and the geographic area, previously 
entrusted to the agent, and to the kind of goods for-
merly covered by the agency contract; and

– the term of the agreement does not exceed two 
years following the termination of the agency con-
tract.12

If an agent enters into a valid noncompetition agree-
ment, he or she is entitled to be paid an indemnity that is 
to be calculated with reference to the length of the agree-
ment, the nature of the former agency relationship, and 
the indemnity given for the termination of the agency 
contract.13
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