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For a summary of provincial and territorial consumer protection laws concerning gift cards, 
please see Table 1 at the end of this bulletin.

Exceptions to Provincial Laws

Provincial gift card laws do not apply to all types of gift cards.  For example, in Ontario, the 
government has taken the position that cards subject to federal jurisdiction, such as prepaid 
phone cards and credit card-branded gift cards, are exempt from provincial regulation.5  These 
gift cards may still have expiry dates and administrative fees, where initial sign-up fees can be 
as high as $20.

The two-tier treatment of gift cards can be confusing for customers to understand, especially 
since the constitutional division of powers between the federal and provincial governments 
is not intuitive.  Areas under federal jurisdiction include banking, telecommunications and 
aeronautics.  Normally, provincial legislation does not apply to federally-regulated companies 
such as banks, phone companies and airlines because the courts have historically granted 
them immunity.  However, the Supreme Court of Canada recently ruled that the sweeping 
immunity from provincial legislation granted to federally-regulated companies is no longer 
acceptable.6  

Given that gift cards are not essential to banking or that prepaid phone cards are not essential 
to telecommunications, it is possible that the courts would enforce provincial gift card laws 
on federally-regulated companies if the provinces insisted on it.  It is unclear from a legal 
perspective why Ontario and other provinces have granted federally-regulated companies a 
free pass from their gift card laws.

Unclaimed Property Laws

Many consumers and businesses believe that unclaimed gift card amounts automatically flow 
to the businesses from which they are bought.  In some provinces, however, this may not 
be the case.  In certain provinces and territories after an extended period of time, unclaimed 
property above a prescribed minimum (as low as $50 in British Columbia) must be remitted to 
the provincial government.  This could include the unused balance on gift cards.  That said, 
recognizing that eliminating expiry dates on gift cards may create unintended unclaimed 
property law compliance concerns, the Province of Alberta amended its unclaimed property 
law (in force since November 1, 2008) to expressly exclude gift cards.

In Ontario, the unclaimed property laws are not yet in force (despite having been passed 
in 1989).  However, this may still be a concern for businesses in Ontario if these laws are 
eventually proclaimed and come into force without an amendment (like in Alberta) that 
expressly excludes gift cards.

For a list of provincial and territorial laws concerning unclaimed property, please see Table 2 at 
the end of this bulletin.

5	 See, for example, the Ontario Ministry of Small Business and Consumer Services press release dated December 19, 2008, entitled “Giving 

Gift Cards This Holiday Season”.

6	 Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3 at para. 38.
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Implications for Consumers and Businesses

Provincial gift card laws help protect consumers from loss of card value arising from unfair 
expiry dates and fees.  They also prescribe that the terms and conditions of the gift card must 
be clearly disclosed to consumers.  For those who purchase gift cards from federally-regulated 
companies in Ontario, such as banks or telecommunication companies, provincial gift card 
laws may not apply.  This means that prepaid phone cards and credit card-branded gift cards 
sold in Ontario may have expiry dates and a variety of applicable fees of which consumers 
should be aware.  

When contemplating a gift card program, the gift card supplier should be mindful of provincial 
unclaimed property laws.  The main point of such laws is that the issuer of property to which 
these laws apply7 must keep track of the unclaimed value of such property and, after a 
prescribed period of time, that value is transferred to the province.

The bottom line is that in designing and executing a gift card program, the gift card supplier 
should take into account the various applicable provincial laws on consumer protection 
and unclaimed property.  Over the past year or so as many provinces (following the lead of 
Manitoba and Ontario) have passed new laws on the subject, the legal regime regulating gift 
cards has been changing rapidly and has become increasingly complex.  Gift card suppliers 
that do not keep abreast of these changes and this complexity, do so at their peril.

Written by Bill Hearn8 

7	 The application of a province’s unclaimed property laws to a particular gift card program is fact dependent.  Often the program can be 

structured such that these laws do not apply.

8	 The author would like to thank the following articling students for researching and preparing the tables to this bulletin:  Jeffrey T. Y. Fung, 

Benjamin Delanghe and Marty Venalainen.
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Table 2 – List of Provincial and Territorial Unclaimed Property Laws 
as of April 1, 2009

Province

Unclaimed 
Property 
Laws

Unclaimed Property Legislation  
and Regulations

British Columbia Yes Unclaimed Property Act, S.B.C. 1999, c. 48
Unclaimed Property Regulation, 463/99

Alberta Yes Unclaimed Personal Property and Vested Property 
Act, S.A. 2007, c. U 1.5
General Regulation, 104/2008

Saskatchewan Yes Public Guardian and Trustee Act, S.S. 1983, c. 36.3, 
s. 43

Manitoba Yes The Vacant Property Act, C.C.S.M., c. V10, s. 1

Quebec Yes Public Curator Act, R.S.Q., c. C-81, s. 26.1

Nova Scotia Yes Public Trustee Act, R.S.N.S. 1989, s. 33

Prince Edward Island Yes Public Trustee Act, R.S.P.E.I. 1988, c. P-32.2, ss. 52, 54

Yukon Yes Public Guardian and Trustee Act, S.Y. 2003, c. 21, 
Sch. C, s. 19

Ontario Yes – but not 
yet in force

Unclaimed Intangible Property Act, R.S.O. 1990, 
c. U.1 (not yet in force)

New Brunswick No

Newfoundland and 
Labrador

No

Northwest Territories No

Nunavut No

7
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Our Advertising and Marketing group includes several members of the firm’s Competition 
Group, which has been recognized internationally as one of Canada’s top competition law 
practices for over 30 years. Our lawyers have diverse backgrounds in areas such as music, 
business, film and publishing and include a former senior counsel to the Competition Bureau. 
Our unique ability to understand advertising and marketing issues from many angles and 
offer practical, timely and well-informed solutions sets us apart. 

For more information, contact Bill Hearn (416.865.7240 | bill.hearn@mcmillan.ca) or 
Sharon Groom (416.865.7152 | sharon.groom@mcmillan.ca) in Toronto or Andrew Etcovitch 
(514.987.5064 | andrew.etcovitch@mcmillan.ca) in Montréal or any other member of 
McMillan’s Advertising and Marketing Group.

a cautionary note

The foregoing provides only an overview. Readers are cautioned against making any decisions based on this 

material alone. Rather, a qualified lawyer should be consulted. © McMillan LLP 2009.


