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Business Law Update

A bulletin in respect of the laws of Canada and the Province of Ontario

Directors’ and Officers’ Duties under Corporate Law (Part I)

Most companies doing business in Ontario are incorporated under either the federal Canada Business Corporations
Act (the “CBCA”) or the Ontario Business Corporations Act (the “OBCA”) (the CBCA and OBCA are collectively
referred to in this bulletin as the “Acts”). This bulletin (Volume 4) sets out a brief overview of the rights, duties,
obligations and sources of liability for directors and officers under the Acts. Volume 5 discusses additional sources
of liability for directors and officers as well as the effect a unanimous shareholder agreement has on the rights,
duties, obligations and liabilities of directors and officers.

Introduction

The CBCA requires that at least 25% of the directors be resident Canadians and the OBCA requires that a majority
of the directors be resident Canadians or, if a corporation has only two directors, that one of the two directors be a
resident Canadian.

The Acts state that the directors of a corporation shall manage or supervise the management of the business and
affairs of the corporation. In practice, the directors delegate authority for day-to-day operational decisions to the
corporation’s officers who then execute the decisions made by the directors.

Officers are appointed by the directors. There is no requirement as to which officers must be appointed; a
corporation is generally free to establish the types of offices and define the scope and limits of each office. Two or
more offices of a corporation may be held by the same person and a director may be appointed to any of the offices.

In conjunction with their roles, officers and directors are subject to a number of legal duties under the Acts. In most
cases, the nature of the duties owed by officers and directors is substantially similar. However, certain important
powers of the directors, including the following, may not be delegated by the directors:

(i) the submission to shareholders of any matter requiring shareholder approval;
(if) the filling of a vacancy among directors or in the office of auditor;

(iii) the issuance of securities;

(iv) the declaration of dividends;

(v) the acquisition of shares issued by a corporation;

(vi) the approval of financial statements; and

(vii) the adoption, amendment or repeal of by-laws (shareholder approval is also necessary).

General Duties Imposed on Directors and Officers by the Act

Directors and officers have two general categories of obligations: a fiduciary duty and a duty of care. Directors and
officers owe a fiduciary duty to *“act honestly and in good faith with a view to the best interests of the corporation.”
In addition, directors and officers are expected to “exercise the care, diligence and skill that a reasonably prudent
person would exercise in comparable circumstances.” This second obligation is referred to as the duty of care.
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The directors and officers owe these duties to the corporation, not to the majority shareholder or to any particular
stakeholder group. In other words, the directors and officers must attempt to decide what is in the best interests of
the corporation as a whole. In many cases, the interests of the corporation and the interests of shareholders will be
the same. The exercise of these duties, however, may require careful consideration and the balancing of competing
interests. In carrying out these obligations, the directors and officers may not put the interests of one group, such as
a particular shareholder, ahead of another.

The fiduciary duty of officers and directors puts them in a “relationship of trust” to the corporation and requires
that they not put their own personal interests ahead of those of the corporation. As a result, directors and officers
must avoid situations of conflict in which their interests are at odds with those of the corporation. It is difficult to
specify the exact boundaries of the fiduciary duty owed by officers and directors to the corporation. The nature and
extent of the duty will vary according to the circumstances of each case.

The duty of care provision in the Acts establishes an objective standard of care that all directors and officers must
be prepared to meet in carrying out their responsibilities. A director or officer is expected to use the care, diligence
and skill that a reasonably prudent person would use in comparable circumstances. The nature and extent of the
standard of care will vary according to the position occupied by the officer or director and the factual
circumstances of each case.

The fiduciary duty extends to confidential information which a director or officer acquires because of his position
as a director or officer. A corporation is said to have the exclusive right to confidential information which it
acquires in the course and conduct of its business. Therefore, the law does not permit a director or officer who is
given access to the confidential information of a corporation to use it for his own or for others’ benefit or profit to
the exclusion or detriment of the corporation.

A director or officer may be liable to the corporation for damages for breach of fiduciary duty or for failure to meet
the standard of care. A court may order a director or officer to cease or desist from an action which damages the
corporation.

The corporation may indemnify officers and directors for breaches of the standard of care (but not breaches of
fiduciary duty), provided that they acted honestly and in good faith with a view to the best interests of the
corporation and, in the case of a criminal or administrative action or proceeding that is enforced by a monetary
penalty, that the officer or director had reasonable grounds for believing that his or her conduct was lawful. It is
becoming increasingly common for corporations to acquire insurance to protect officers and directors against the
wide range of liabilities that can arise if the corporation becomes bankrupt or insolvent. An insurance policy,
however, may not cover officers and directors for their failure to meet their fiduciary duties. In addition, insurance
policies tend to have exclusions for certain kinds of liabilities, such as environmental damage.

Please direct any inquiries to the following:

T.E. (Ted) Scott (Corporate Law & Finance) : 416.865.7183 ted.scott@mcmbm.com
Todd Wolfe (Corporate & Commercial Law) : 416.865.7199 todd.wolfe@mcmbm.com

The Editor would like to express his sincere appreciation to Tetsuya lizuka and Takashi Nishinaka for their assistance in editing the
Japanese version of this publication.
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