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CONTACT: Hiroyasu Konno (Foreign Legal Consultant —Japan)
TEL: 416.865.7035 | hiroyasu.konno@mcmbm.com
Please direct inquiries in Japanese to the contact

BUSINESS LAW UPDATE

A bulletin in respect of the laws of Canada and the Province of Ontario

ADDITIONAL SOURCES OF LIABILITY FOR OFFICERS AND DIRECTORS AND UNANIMOUS
SHAREHOLDER AGREEMENTS

Most companies doing business in Ontario are incorporated under either the federal Canada Business Corporations Act (the
“CBCA”) or the Ontario Business Corporations Act (the “OBCA”). The CBCA and OBCA are together referred to herein as
the “Acts”. Volume 4 of this Update set out a brief overview of the rights, duties, obligations and sources of liability for
directors and officers under the Acts. This Volume discusses additional sources of liability for directors and officers as
well as the effect a unanimous shareholder agreement has on the rights, duties, obligations and liabilities of directors and
officers.

1. Additional Sources of Liability for Officers and Directors

The Acts impose liability on officers and directors in a variety of situations. In addition, there are hundreds of other
regulatory statutes at the provincial and federal level that attempt to impose civil and criminal liability personally on
directors and officers in cases where the corporation fails to live up to its legal obligations. It is beyond the scope of this
Update to explain all sources of potential liability in detail. Some of the most common sources of civil and criminal
liability for officers and directors include the following:

in the event that the corporation becomes bankrupt or is insolvent, the directors (but not the officers) may be jointly
and severally liable for up to six months of unpaid wages and up to twelve months of unpaid accrued vacation pay for
each employee;

personal liability for taxes and source deductions not withheld and remitted to the appropriate government
authorities as required by law;

civil and criminal liability for a wide range of environmental damage caused by the corporation;

director liability in the event that the board of directors consents to a transaction that has the potential to impair the
corporation’s financial health, such as:

°  declaring a dividend where the corporation is unable to meet the statutory tests for solvency and liquidity;

°  issuing shares of the corporation for inadequate consideration;

°  making improper loans, payments, commissions and indemnities; and

°  consenting to improper purchases, redemptions or other acquisitions of the corporation’s own shares;

liability for failing to take reasonable care in ensuring that the corporation complies with applicable occupational
health and safety legislation; and

civil and criminal liability for matters relating to compliance with relevant securities legislation.

In some cases, directors may be able to raise a due diligence defence to civil and criminal allegations if they can establish
that all reasonable steps were taken to comply with the applicable legislation. Moreover, for directors, it is a defence for
certain purposes under the Act to rely on the reports of officers and other qualified professionals.

As a general rule, the best means for officers and directors to avoid potential sources of liability is to (a) act honestly,
prudently, and in good faith; (b) conduct whatever investigations are reasonable in the circumstances; (c) understand and
comply with all relevant laws; and (d) seek the advice of qualified professionals where appropriate.
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2.  Unanimous Shareholder Agreements

The Acts permit the shareholders to remove the powers and duties of the directors to the shareholders pursuant to a
unanimous shareholder agreement. To the extent that a unanimous shareholder agreement wholly restricts the powers
and duties of the directors to manage the business of company, the shareholders take on those powers and duties and
become subject to the liabilities of the directors, and the directors are relieved of those powers, duties and liabilities.

Please direct any inquiries to the following:

T. Edward (Ted) Scott (Corporate Law & Finance) : 416.865.7008 ted.scott@mcmbm.com
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The foregoing provides only an overview. Readers are cauntioned against making any decisions based on this material alone. Rather, a qualified lawyer should
be consulted.
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