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CONTACT: Hiroyasu Konno (Foreign Legal Consultant —Japan)
TEL: 416.865.7035 | hiroyasu.konno@mcmbm.com
Please direct inquiries in Japanese to the contact

BUSINESS LAW UPDATE

A bulletin in respect of the laws of Canada and the Province of Ontario

CANADIAN RESIDENCY REQUIREMENTS FOR DIRECTORS

Under both the Canada Business Corporation Act (the “CBCA”) and the Ontario Business Corporations Act (the “OBCA”), there
is a requirement that a specified proportion of the board be resident Canadians. The general requirement under the CBCA
is that at least 25% of the board members be resident Canadians. Under the OBCA, the general threshold is that a
majority of directors be resident Canadians, although amendments to the OBCA (to come into force in 2007) are expected
to reduce that majority requirement to 25%. The obligation for foreign corporations incorporating a subsidiary in Canada
to have one or more resident Canadians on the subsidiaries' board, particularly when that exposes the resident director or
directors to a myriad of potential liabilities, can make the incorporation and operating procedure somewhat more difficult.

This bulletin discusses how foreign corporations can effectively respond to this Canadian residency requirement.

1. Jurisdiction Choices:

The first question is whether there are any provinces or territories which do not have Canadian residency requirements for
their boards of directors. Indeed, unlike the CBCA and the OBCA, eight of the thirteen provincial and territorial business
corporation’s statutes have no such Canadian residency requirements. That is, the Provinces of British Columbia, Quebec,
New Brunswick, Nova Scotia and Prince Edward Island and the Yukon Territories, the Northwest Territories and Nunavut
do not have minimum Canadian residency obligations. British Columbia, in March 2004, was the latest to repeal its
director residency requirements. As a result, jurisdiction shopping by foreign investors, wishing to avoid the Canadian
residency requirements, does occur in Canada. Moreover, if a corporation is currently governed by a statute requiring
Canadian resident directors, it is possible to continue or transfer that corporation to another jurisdiction which does not
have that requirement.

2. Unanimous Shareholder Agreement:

Are there other ways to reduce the burden imposed by the Canadian residency requirements under the CBCA or OBCA?
Again, the question is answered in the affirmative. Through a unanimous shareholder agreement (“USA”, which is used
where there are two or more shareholders) or a unanimous shareholder declaration (“USD”, which is used where the
corporation is a wholly-owned subsidiary), it is possible to remove all powers and liabilities from the board members and
transfer those powers and obligations to its shareholders. While the USA or USD does not remove the requirement to
comply with the resident Canadian obligations, it reduces that obligation to an empty formality.

3. Other Considerations:

Local management can be represented on the board of an OBCA or CBCA corporation, which would fulfill the Canadian
residency requirements. Alternatively, your Canadian law firm will often provide someone who is prepared to sit on the
board of directors of a Canadian subsidiary. In either case, the outside director may require, in addition to the protection
afforded by a USA or USD, an indemnity agreement from each of the subsidiary corporation and its parent, as well as
director and officer liability insurance.

Please direct any inquiries to the following:

John Craig : 416.865.7128 john.craig@membm.com
Wayne Gray : 416.865.7842 wayne.gray@mecmbm.com
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The foregoing provides only an overview. Readers are cautioned against making any decisions based on this material alone. Rather, a qualified lawyer should
be consulted.
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