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Canada’s legislative framework for dealing with abuse of dominance (monopolization) is
generally well-designed and well-enforced.  However, with only modest jurisprudence available, the
Competition Bureau’s publication last year of Abuse of Dominance Enforcement Guidelines was a
welcome initiative.1

The modern Canadian treatment of monopolization was introduced in the 1976 and 1986
amendments to what is now the Competition Act.2  Abuse of a dominant position is a non-criminal
“reviewable practice” (as are other more specific types of monopolization activity: exclusive dealing, tied
selling, “market restriction” – which encompasses exclusive distribution territories, and refusal to deal).3

Abuse of dominance occurs when:

• one or more persons substantially or completely control, throughout Canada or any area
thereof, a class or species of business;

• that person or those persons have engaged or are engaging in a practice of anti-
competitive acts; and

• the practice has had, is having or is likely to have the effect of preventing or lessening
competition substantially in a market.4

Since the reviewable practice of abuse of dominance was enacted in 1986, the Competition
Bureau has been successful in all four contested proceedings it has brought before the Competition
Tribunal and has obtained two consent orders in joint abuse of dominance cases.5  It has also obtained
undertakings or other “alternative case resolutions” in numerous cases.  After Air Canada became
Canada’s principal national airline in 1999, additional provisions were introduced specifically to address
potential abuses of dominance by a dominant air carrier and the first proceedings under this regime are
pending before the Tribunal.

DOMINANT POSITION

The Tribunal and the Bureau generally equate “control over a class or species of business” (i.e.
dominance) with market power in a relevant market.  Thus a determination that one or more firms hold a
dominant position involves the definition of relevant product and geographic markets followed by an
analysis of market shares, barriers to entry and other factors which indicate whether market power exists.

                                                     

∗ The author is a partner in the Competition Law and International Trade Law groups at McMillan Binch in Toronto.  This
article has been adapted from “Canada’s New Abuse of Dominance Enforcement Guidelines” which appeared in the
International Antitrust Bulletin of the American Bar Association’s Section of Antitrust Law in the autumn of 2001.  The
assistance of Casey Halladay in revising the article is gratefully acknowledged.  The author can be contacted at
(416) 865-7025 or ncampbell@mcbinch.com.
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Definition of Relevant Markets

The approach to defining product and geographic markets set out in the ADEGs is very similar to
the Bureau’s Merger Enforcement Guidelines,6 which are generally accepted as reflecting modern
industrial organization theory and practice:

• In defining relevant product markets, the ADEGs focus on whether there are close substitutes
for the product(s) in question such that buyers would turn to those substitutes if prices were
raised above competitive levels by a significant amount (generally 5%) for a non-transitory
period of time (normally one year).  Supply-side substitutability is also considered.
Quantitative techniques such as price correlation analysis, price elasticity analysis and
diversion ratio analysis may be used when data is available.  Relevant qualitative factors
include the views, strategies and behaviours of buyers and the trade, product end uses and
physical / technical characteristics, switching costs, price relationships and relative price
levels.

• In defining relevant geographic markets in abuse of dominance cases, the Competition
Bureau will employ many of the same quantitative and qualitative tools used in defining
product markets.  As in merger cases, it will also consider factors such as transportation costs,
shipment patterns and foreign competition.

The main difference in approach between abuse of dominance investigations and reviews of
proposed mergers is the likelihood that dominance may already exist, in which case prices would be
expected to be higher than in a competitive market.  Accordingly, the Bureau will consider whether there
are competing suppliers which appear to be part of the product or geographic market that would not be
included if lower competitive prices prevailed.  In order to avoid the famous “cellophane trap,”7 such
products or areas will be removed from the defined market as they would not be expected to discipline
prices at competitive levels.  The Tribunal recently accepted this type of analysis in the Canadian Waste
Services case, although for reasons which are not entirely clear it dealt with the point as part of a
post-market-definition competitive effects assessment rather than in defining the relevant geographic
market.8

Market Power

Market power exists when a firm or group of firms are not constrained from pricing above
competitive levels (or reducing non-price dimensions of competition below competitive levels) due to the
presence of effective competition or the likelihood of competitive entry.9  While it can be difficult to
measure market power, the ADEGs consider it to exist when prices profitably can be maintained above
competitive levels for at least one year without being eroded by new entry.10

The Bureau will consider a number of factors in determining whether market power exists
including technological change, recent entry or exit, industry excess capacity and countervailing market
power of customers and distributors.  However, the ADEGs helpfully confirm that the most important
factors are market shares (and hence remaining competition) and barriers to entry:

• The ADEGs utilize market shares both as “safe harbours” and as indicators of likely market
power.  Market shares of less than 35% (or 60% in a joint dominance case) will generally be
considered as indicating the absence of market power or dominance, while market shares
above this level will normally prompt further examination.11  In addition, a single firm market
share in excess of 50% will prima facie be regarded as dominance (a presumption that is
precluded by statute in merger cases12).  Unfortunately, the ADEGs do not specify the manner
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in which market shares will be measured.  However, the Bureau generally can be expected to
employ the same flexible approach used in the MEGs.  They contemplate that market shares
may be measured in terms of dollar sales, unit sales, production output, capacity or, in certain
natural resource industries, reserves.

• Barriers to entry are accepted by the Tribunal and the Bureau as an essential pre-requisite in
determining whether market power exists.  Without such barriers, any attempt by the
dominant firm to raise prices would likely be met by new entry or expansion by existing
firms.  In considering barriers to entry, the Bureau will focus on whether entry is likely to be
delayed or hindered by the presence of absolute cost differences between the incumbent and
the new entrant as well as whether there are sunk costs involved in entering (i.e. the need to
make investments which likely would not be recovered if entry is unsuccessful).13

ANTI-COMPETITIVE CONDUCT

Unlike section 2 of the U.S. Sherman Act, the Competition Act identifies several types of “anti-
competitive acts”.14  However, the list is not exhaustive: any conduct which has a predatory / disciplinary
or exclusionary / entry-deterring purpose or effect may constitute an anti-competitive act.

Predatory Conduct

While various types of predation are possible, most of the discussion of predatory conduct in the
ADEGs focuses on predatory pricing.15  The ADEGs recognise that pricing below cost may be profitable
in the long term if it enables the dominant firm to maintain or enhance market power (e.g. by eliminating
competitors or disciplining any attempts they make to cut prices), thereby recouping its losses from the
initial predatory behaviour.  A welfare loss to the economy would only be expected to occur if the firm
engaging in the predatory conduct can raise prices above competitive levels after the predatory conduct is
completed.  As with other types of abuse of dominance, this generally requires that barriers to entry exist.

The Bureau therefore uses a two-stage approach to analyse predation allegations:

• First, it will consider whether the dominant firm could recoup its losses from pricing below
cost by raising prices later on (by a significant and non-transitory amount) or by maintaining
higher prices in other markets.  (Interestingly, the Bureau is proposing to abandon this
screening mechanism in respect of the criminal offence of predatory pricing.16)

• If recoupment is likely, the Bureau will undertake a detailed analysis of whether the dominant
firm is pricing below its “avoidable costs” (i.e., the costs which the firm would not incur by
not selling the product).

Pursuant to an amendment to the Act in 2000, the Governor-in-Council has enacted regulations
which specify a number of additional anti-competitive acts that apply only to the airline industry.  They
include predatory activity such as operating or increasing capacity on a route at fares which do not cover
the avoidable costs of providing the service or using a low-cost second brand carrier to do so.17  In the
autumn of 2000, the Commissioner issued and the Tribunal upheld a temporary order preventing Air
Canada from engaging in anti-competitive practices directed at two low cost air carriers.18  The pending
decision on the Commissioner’s application for a permanent order is likely to make an important
contribution to Canadian predation law because Air Canada’s defences include an argument that mere
matching of competitors’ prices does not constitute predation, as well as challenges to the avoidable costs
test being applied by the Commissioner to assess whether prices are predatory. 19
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Exclusionary Conduct

Tied selling, exclusive dealing, market restriction and refusal to deal are types of exclusionary
conduct that have been addressed in customised reviewable practices under Part VIII of the Act. 20

However, the abuse of dominance regime can also be used to challenge these or any other exclusionary or
entry-deterring conduct by a dominant firm.

Other types of exclusionary acts which are specifically enumerated in the Act include squeezing
of unintegrated customers by vertically integrated suppliers;21 vertical integration by acquisition which
forecloses existing or new competitors; freight equalisation on a competitor’s plant; adopting product
specifications that are incompatible with products produced by another firm;22 pre-emption of scarce
facilities or resources required by a competitor for the operation of its business;23 requiring suppliers not
to sell to the customer’s competitors; and buying up products to prevent the erosion of existing price
levels.  All but the latter include a requirement that the object or purpose is entry-deterring or
exclusionary.24

Coordinated Conduct

The Act explicitly contemplates that firms may jointly abuse a dominant position and does not
require that there be a conspiracy or agreement for such a finding to be made.  The ADEGs note that a
group of unaffiliated firms may jointly possess market power even if no single member of the group is
dominant by itself.  The anti-competitive acts of a group of dominant firms could include exclusionary /
entry-deterring or predatory / disciplinary behaviour.  However, the ADEGs provide important
confirmation that the Bureau does not view “conscious parallelism” as sufficient to constitute a
coordinated practice of anti-competitive acts. 

The Bureau’s position is that coordination may be inferred by considering the following factors:25

• whether the firms collectively account for a large share of the relevant market;

• any evidence that the alleged coordinated behaviour is designed to increase prices or
engage in other anti-competitive acts;

• barriers to entry into the group as well as barriers to new entrants into the relevant
market;

• any evidence of whether actions have been taken by group members to inhibit intra-group
rivalry; and

• any evidence that a significant number of customers cannot exercise countervailing
power to offset the attempted abuse.

While some of these may prove controversial in particular cases, the ADEGs serve a valuable function in
setting out the criteria which will be used by the Bureau for assessing joint dominance.

SUBSTANTIAL LESSENING OR PREVENTION OF COMPETITION

The Act does not prohibit the possession of a dominant position (i.e., market power).  Nor does it
prohibit conduct which constitutes an anti-competitive act.  The power of the Bureau to seek, and the
Tribunal to issue, a remedial order arises when one or more firms which possess market power engage in
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a practice of anti-competitive acts with the result that competition is likely to be lessened or prevented
substantially.  This means that the anti-competitive acts must be likely to allow the exercise of market
power to be continued or enhanced.  However, the brief treatment of this issue in the ADEGs confirms
that, in practice, when the first two elements are present, the third is normally likely to follow.

The ADEGs contain a very valuable recognition of the Bureau’s role in differentiating between
strategically-motivated complaints reflecting the private interests of other marketplace participants and
situations where the public interest in competition is threatened:

The requirement of “preventing or lessening competition substantially in
a market” puts the focus on the impact on competition rather than on
competitors.  As the Tribunal noted in Tele-Direct, “seizing market share
from a rival by offering a better product or lower prices is not, in general,
exclusionary since consumers in the market are made better off.”26

Unlike the United States, the abuse of dominance provisions do not specifically condemn
attempts to attain monopoly power.  However, an abuse of dominance can occur in respect of a
substantial lessening or prevention of competition which is “likely” to occur but has not yet occurred.
This prospective approach to considering anti-competitive effects is analogous to the review of proposed
mergers under the Act.

DEFENCES

Aside from rebutting any of the three required elements discussed above, the principal substantive
defence under the abuse of dominance provisions relates to intellectual property rights.  There is not a
formal efficiency defence.

Exercise of Intellectual Property Rights

Activities engaged in pursuant to the exercise of an intellectual property right derived under the
various Canadian federal intellectual property statutes (e.g. patents, copyrights, trade-marks and industrial
designs) are not anti-competitive acts.  The Competition Bureau has previously issued separate
Intellectual Property Enforcement Guidelines which take the position that this defence only protects the
core rights related to intellectual property (e.g. the ability to decide whether, when, to whom and on what
terms to license such rights).  An attempt by the IP owner to extend or leverage its rights beyond their
statutory scope or into larger or different markets may be challenged as an anti-competitive act under the
abuse of dominance provisions.27

The Competition Act does contain provisions which allow the Federal Court of Canada, upon
application by the Attorney General on behalf of the Competition Bureau, to make various remedial
orders in cases where a holder of intellectual property rights has used its rights to lessen competition
“unduly”.  Such orders can include mandatory licensing of the IP rights, restraining the use of the rights
and voiding agreements or arrangements relating to such rights.28  However, the special remedy has rarely
been invoked and the Bureau has indicated that this policy will continue.29

Efficiencies

The Act requires the Competition Tribunal to consider whether any lessening of competition is
attributable to the “superior competitive performance” of the dominant firm(s) rather than a practice of
anti-competitive acts.  The Bureau’s position is that this is not an efficiency defence and does not require
the Tribunal to balance superior competitive performance against the effects of the anti-competitive
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acts.30   This is consistent with the recent hostility of the Bureau towards the efficiency defence for
mergers in the Superior Propane case.31  The ADEGs then go on to state that:

Superior competitive performance is only a factor to be considered in
determining the cause of the lessening of competition, and not as a
justifiable goal for engaging in an anti-competitive act.  Having lower
costs, better distribution or production techniques, or a broader array of
product offerings can put a firm at a competitive advantage that, when
exploited, will lessen competition by leading to the elimination or
restriction of inferior competitors.  This is the sort of competitive
dynamic that the Act is designed to preserve and, where possible,
enhance, as it ultimately leads to a more efficient allocation of
resources.32

It is not entirely clear from the concluding sentence that efficiencies which lead to competitive advantage
will be encouraged (or whether the preservation of competitors facing elimination as a result of others’
efficiencies will be the focus – as it sometimes has been in inquiries prompted by especially tenacious
complainants).  Also, the ADEGs unfortunately do not acknowledge that the efficiency levels achieved by
a leading firm often spur others to improve their efficiency in order to remain competitive.

REMEDIES

There are no fines or other penalties for abuse of dominant position or other reviewable practices.
The focus is on preventing the continuation or emergence of anti-competitive conduct.

If the Competition Tribunal finds that there has been an abuse of a dominant position, it may
make an order preventing the respondent firm(s) from engaging in the practice of anti-competitive acts.
In addition, if the Tribunal concludes that such an order is not likely to restore competition in the affected
market, it may make a broader order directing any actions (including the divestiture of assets or shares)
that are reasonable and necessary to overcome the effects of the anti-competitive acts.  However, the Act
requires the Tribunal to make such an order on terms which will interfere with the rights of any person
against whom the order is directed or any other person only to the extent necessary to restore
competition.33  In other words, such orders are to be remedial and not punitive.34

Interim Orders

Once a reviewable practice application has been filed with the Tribunal, pre-trial interim
injunctions may be issued based on the principles ordinarily applied by courts when granting injunctive
relief.35  However, this provision has not played a significant role in cases to date.

In April 2001, the government tabled proposed amendments which include a pre-application
temporary order regime in respect of abuse of dominant position.  The amendments would give the
Competition Tribunal the authority to issue a time-limited order prior to the commencement of litigation
to prevent harm to competition or to a marketplace participant while an inquiry is undertaken by the
Bureau.36  Although it has not been demonstrated that this occurs with any significant frequency, the
rationale is that the length of time required to complete proceedings and obtain a remedial order from the
Competition Tribunal could be problematic in cases where predatory conduct poses a risk of permanently
eliminating a competitor and entry barriers are present.  Unfortunately, the inclusion of a test which
focuses on harm to individual firms is excessively broad: vigorous pro-competitive activity often reduces
a competitor’s revenues and/or market share and should not be discouraged unless there is also expected
to be a negative effect on competition.
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Private Rights of Action

There are currently no private rights of action to recover damages in respect of abuse of
dominance or the reviewable practices until after a Tribunal order is made and breached.37  However, the
Industry Committee of the Canadian House of Commons has added private rights of action to Bill C-23 in
respect of four reviewable practices: refusal to deal, tied selling, market restriction and exclusive
dealing.38  The need for or benefits of such a change have not been demonstrated, and there is widespread
concern that it would foster unmeritorious strategic litigation.39  Nevertheless, in a compromise designed
to appease small business interest groups, the government accepted a limited regime which does not
include abuse of dominance or recovery of damages.
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