
General

1 What is the legislation applying specifically to the behaviour of dominant

firms?

One statute governs all aspects of competition law, the federal
Competition Act (the Act). The civil “reviewable practice” of
abuse of dominant position was introduced into the Act in 1986
to replace the criminal monopoly provision, which had proven
largely ineffective due to the requirement to prove the offence
beyond a reasonable doubt. 

Under Section 79 of the Act, the Competition Tribunal (the
Tribunal) may make an order to remedy an abuse of dominance
if it determines that one or more dominant firms have engaged in
a practice of “anti-competitive acts” that have resulted in a sub-
stantial prevention or lessening of competition. “Anti-competitive
acts” are defined in Section 78 of the Act by reference to a non-
exhaustive list of examples, which includes practices such as
squeezing margins of unintegrated competing customers and pre-
emption of scarce resources. The Tribunal has interpreted the pro-
vision broadly and expressed a willingness to find anti-competitive
any behaviour that is engaged in for the purpose of having an effect
on a competitor that is predatory, exclusionary or disciplinary.

2 Does the law cover conduct through which a non-dominant company

becomes (or attempts to become) dominant?

No, the Act is concerned only with dominant firms engaging in
anti-competitive acts. Attempts at dominance are not caught by
the provision, although the Act contains a number of other pro-
visions, such as those dealing with mergers, which may be invoked
to address the creation and enhancement of market power.

3 Is the object of the legislation and the underlying standard a strictly

economic one or does it protect other interests?

The Act, and the abuse of dominance provision in particular, gen-
erally is applied and interpreted with the object of protecting com-
petition and maintaining competitive, efficient markets. However,
the Act contains a general purpose clause (Section 1.1) that states
that the purpose of the Act is “to maintain and encourage com-
petition in Canada in order to promote the efficiency and adapt-
ability of the Canadian economy, in order to expand opportunities
for Canadian participation in world markets while at the same
time recognising the role of foreign competition in Canada, in
order to ensure that small and medium-sized enterprises have an
equitable opportunity to participate in the Canadian economy
and in order to provide consumers with competitive prices and
product choices”. Section 1.1 has not figured prominently in any
abuse of dominance case to date.

4 Is your national law relating to the unilateral conduct of firms stricter than

Article 82? Are there any rules applying to the unilateral conduct of

non-dominant firms?

The Act contains separate criminal offences and other reviewable
practices for matters which do not require a finding of dominance,
such as predatory pricing, price discrimination, price mainte-
nance, tied selling, exclusive dealing and market restriction. The
non-price vertical restraint provisions such as tied selling require
a finding of substantial prevention or lessening of competition,
which in turn necessitates a finding of some market power (albeit
not necessarily dominance).

5 Is there a sector-specific control of dominance?

The abuse of dominance provision (Section 79) applies to all
industries; there is no sector-specific, alternative approach. How-
ever, after the merger of Canada’s two largest airlines in 1999 the
list of anti-competitive acts in Section 78 was amended to include
specific practices engaged in by domestic air carriers, such as deny-
ing or refusing to offer reasonable terms for the provision of facil-
ities or services essential to the operation of an air service in a
market. If the Tribunal makes an order against a dominant
domestic air carrier, the Tribunal may impose an administrative
monetary penalty of up to C$15 million in addition to any other
remedy (administrative monetary penalties for abuse of domi-
nance may not be awarded in any other circumstance). 

The Commissioner of Competition (the Commissioner) has
issued sector-specific Enforcement Guidelines on the Abuse of
Dominance in the Airline Industry and a sector-specific enforce-
ment bulletin on the abuse of dominance provisions as applied to
the retail grocery industry. These guidelines explain how the Com-
missioner applies the general abuse of dominance provision in
these two industry sectors.

In October 2004 the government proposed amendments to
the Act that, among other things, would repeal the airline-specific
provisions of the Act.

6 What is the relationship between the sector-specific provisions and the

general abuse of dominance legislation?

The abuse of dominance provision (Section 79) applies without
exemption to all industry sectors. The airline-specific provisions
discussed above merely describe sector-specific examples of anti-
competitive acts.

Chapter 5

23A GLOBAL COMPETITION REVIEW Special Report getting the deal through – DOMINANCE 2005

Canada
John F Clifford, Todd D Prendergast and Omar K Wakil
McMillan Binch LLP

05 23-27 Canada Dom05  9/2/05  19:45  Page 23



7 How frequently is the legislation used in practice and what is its practical

impact?

Notwithstanding the relatively few cases (seven in total since the
abuse of dominance provision was enacted in 1986: four con-
tested proceedings, two resolved on consent and one contested
application ongoing at the time of writing), the Commissioner
regularly investigates cases of alleged abuse of dominance and
vigorously pursues cases that meet the statutory elements. The
legislation must be considered by any firm in a position of dom-
inance that desires to take any action that could have a disciplin-
ary, exclusionary or predatory effect in the marketplace.

Scope of application

8 To whom do the dominance provisions apply? To what extent do they apply

to public entities?

Section 79 of the Act applies to all businesses that operate in
Canada. Prior to the 1986 amendments, Crown agencies were
exempt from the entire Combines Investigation Act – the pre-
decessor to the current Act. The current legislation applies to the
commercial activities of all Crown agencies that are corporations.

Dominance

9 How is dominance (or its equivalent concept under national law) defined?

Dominance exists when one or more persons substantially or
completely control, throughout Canada or any area thereof, a
class or species of business. Both the Competition Bureau (the
Bureau, which is headed by the Commissioner) and the Tribunal
generally equate “class or species of business” with a product
market, “throughout Canada or any area thereof” as a relevant
geographic market, and “control” with market power. 

The Bureau’s Abuse of Dominance Enforcement Guidelines
(ADEGs) consider market power to exist when prices can be main-
tained profitably above competitive levels for at least one year
without being eroded by new entry. Market share and barriers to
entry are key to establishing market power, but its existence also
may be inferred (or refuted) from other qualitative factors such as
technological change, entry or exit, extent of excess capacity and
countervailing market power of customers and suppliers.

10 What is the test for market definition?

The approach to defining relevant geographic and product mar-
kets in abuse of dominance cases and merger cases is largely simi-
lar. To define relevant product markets, the analysis focuses on
whether there are close substitutes for the product(s) in question
such that buyers would turn to these substitutes in the event that
prices are raised above competitive levels by a significant amount
for a non-transitory period (generally, 5 per cent for more than
one year). Qualitative factors typically are quite important to the
analysis, in particular the views, strategies, behaviour and iden-
tity of buyers; the view, strategies and behaviours of other mar-
ket participants; product end uses; the physical and technical
characteristics of the products; switching costs and price rela-
tionships and relative price levels. Relevant geographic markets
will be defined under comparable approaches, with transport-
ation costs and shipment patterns playing an important role in
the determination.

When defining both product and geographic markets, the

Bureau will attempt to avoid the so-called ‘cellophane fallacy’.
That is, the Bureau will assess the extent to which prices likely
would have been lower than prevailing prices in the absence of the
alleged anti-competitive acts and use those prices as the starting
point of its analysis. As a result, current price levels may be dis-
carded by the Bureau as an inappropriate tool to use in defining
the relevant markets in which the alleged dominant firm competes.

11 Is there a market share threshold above which a company will be presumed

to be dominant?

There is no statutory market share thresholds or safe-harbour.
Generally, a market share of less than 35 per cent will not give
rise to concerns of market power or dominance. A market share
of 35 per cent or greater generally will prompt further examin-
ation and the case law indicates that a single-firm market share
in excess of 80 per cent will prima facie be regarded as dominant.
In the ADEGs, the Commissioner indicates that in the case of
alleged joint abuse of dominance, a combined market share of
the parties to the alleged joint dominance exceeding 60 per cent
generally will prompt further examination. 

The ADEGs do not specify the manner in which market share
will be measured, although the Bureau generally can be expected
to employ the same flexible approach used under its Merger
Enforcement Guidelines: dollar sales, unit sales, production out-
put, capacity, or, in certain natural resource industries, reserves.

12 Is collective dominance covered by the legislation? If yes, how is it defined?

The Act explicitly contemplates that firms may jointly possess and
abuse a dominant position. There is no meaningful jurisprudence
that defines the extent of connection required to support a find-
ing of “joint dominance” between otherwise independent firms.
To date there have been only two cases of joint dominance under
the Act, and in both cases the existence of dominance was sup-
ported by an explicit agreement. In the ADEGs, the Bureau indi-
cates that a group of unaffiliated firms may jointly possess market
power even if no single member of the group is dominant by itself. 

Generally, the Commissioner requires something more than
just conscious parallelism before concluding that firms are par-
ticipating in some form of coordinated activity that could be sub-
ject to a remedy under Section 79. The ADEGs indicate that in
the absence of an explicit agreement, the Bureau will consider the
following factors when determining whether to infer control by
a group of firms:
■ whether the group of firms collectively account for a large

share of the relevant market;
■ any evidence that the alleged coordinated behaviour is

intended to increase price or is for the purpose of engaging in
some form of anti-competitive act;

■ any evidence of barriers to entry into the group or barriers to
enter into the relevant market;

■ any evidence based on the particular facts of the case that
members of the group have acted to inhibit intra-group
rivalry; and

■ any evidence of a significant number of customers who can-
not exercise countervailing power to offset the attempted
abuse.

13 Does the legislation also apply to dominant purchasers? If yes, are there any

differences as compared to the application of the law to dominant suppliers?

There is no difference in the treatment of anti-competitive acts
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committed by purchasers as compared to those committed by sup-
pliers, and some of the examples of anti-competitive acts provided
in Section 78 are specifically aimed at purchasers. For example,
the acquisition by a customer of a supplier in order to limit sup-
ply, raise prices or otherwise weaken the position of competitors
and/or deter potential new entrants is specifically enumerated as
an anti-competitive act. The Act also deems as anti-competitive
the bidding-up of input prices, buying-up inputs to prevent the
erosion of prices, and inducing suppliers to limit supply. 

Abuse in general

14 How is abuse defined?

Abuse will be found to exist if a dominant firm (or firms) engage
in a practice of anti-competitive acts that has had, is having, or is
likely to have the effect of preventing or lessening competition
substantially in a market. A ‘practice’ may be one occurrence that
is sustained or systematic over a period of time, or a number 
of different acts that, when taken together, substantially prevent
or lessen competition. There must be some element of anti-
competitive design, purpose or object to the act that is predatory,
exclusionary or disciplinary. 

15 Does the concept of abuse cover both exploitative and exclusionary practices?

Yes, the concept of abuse covers a variety of practices. The abuse
of dominance regime can be used to challenge tied selling, exclu-
sive dealing, market restriction, refusal to deal and any other
exclusionary or entry-deterring conduct by a dominant firm that
is predatory, exclusionary or disciplinary.

16 What link must be shown between dominance and abuse?

Once the Tribunal finds that a dominant firm has engaged in a
practice of anti-competitive acts, the Tribunal must assess whether
the effect was, is or will likely result in a substantial prevention
or lessening of competition in a market. 

The abuse must occur in the market in which the firm is dom-
inant, although the leveraging of dominance in one market to
obtain market power in a separate market could in appropriate
circumstances form the basis of an abuse of dominance allega-
tion. In other words, a company dominant in one market that
exhibits anti-competitive behaviour in a separate market will not
violate the dominance provisions if the firm does not also control
the second market. However, if the anti-competitive acts permit
the firm to exercise dominance of the second market where the
firm had none before then, an abuse of dominance will have
occurred. 

The Tribunal looked at this question in the Tele-Direct case.
Tele-Direct produced the Yellow Pages, a telephone directory
advertising service for businesses, giving it 96 per cent of the tele-
phone directory advertising-space market. In addition, Tele-Direct
offered advertising services for those wishing to purchase space
in its Yellow Pages. When Tele-Direct used its position as the dom-
inant space provider to increase its position in the advertising serv-
ices market through anti-competitive behaviour, the
Commissioner brought a complaint. The theory was that Tele-
Direct was extending its market power into the services market
through abuse of its dominant position in the space market. The
Tribunal found that there was no violation of the dominance pro-
visions because Tele-Direct occupied only 25 per cent of the adver-
tising services market and so lacked the control required under

the dominance provisions. Furthermore, there was no evidence
that Tele-Direct’s behaviour was going to give it market power in
the provision of advertising services. The Tribunal acknowledged
that its conclusion might have been otherwise if Tele-Direct had
enhanced its market power in the advertising services market by
abusing its dominant position in advertising space market.

17 What defences may be raised to allegations of abuse of dominance?

When considering whether an alleged abuse of dominance has
prevented or lessened competition substantially, the Tribunal must
consider whether the challenged actions and their effects are the
result of the dominant firm’s superior competitive performance.
Also, while the Tribunal has noted that simply proving some legit-
imate business purpose will typically not preclude the finding of
an anti-competitive act, both the Bureau and Tribunal have
implied that the creation of efficiencies may justify a practice of
anti-competitive acts that are not pursued for an anti-competitive
object. 

In addition, a specific exception is provided for the exercise
of intellectual property rights, recognising that the very purpose
of such rights is the ability of the holder to exclude others. The
Bureau has issued Intellectual Property Enforcement Guidelines
adopting the crux of an earlier Tribunal decision which deter-
mined that something more than the mere exercise of statutory
intellectual property rights – even if exclusionary in effect – must
be present before there can be a finding that the exercise of the
rights constituted an anti-competitive act. 

There is also a limitations period barring the Commissioner
from applying to the Tribunal for an order more than three years
after the alleged anti-competitive acts ceased.

Specific forms of abuse

18 Price and non-price discrimination

Selling articles at a price lower than the acquisition cost for the
purpose of disciplining or eliminating a competitor is an enu-
merated anti-competitive act under the legislation.

19 Exploitative prices, terms or conditions of supply

In the NutraSweet case the Tribunal accepted that use of exclu-
sive supply contracts could be an anti-competitive act because
long-term exclusive supply contracts can foreclose the possibility
of entry or expansion by other firms in the market.

20 Rebate schemes

Rebate schemes are not an enumerated anti-competitive act in the
Act, but the Tribunal held in the NutraSweet case that such
schemes could constitute an anti-competitive act.

21 Predatory pricing

Section 78 identifies certain types of predatory pricing as exam-
ples of anti-competitive acts. In NutraSweet, the Tribunal indi-
cated that predatory pricing more generally could be an
anti-competitive act of the purposes of the Act’s abuse provision.

22 Price squeezes

So-called ‘price-squeezing’ is specifically enumerated as an anti-
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competitive act in the Act. Given the high level of complaints in
this area, the Bureau has developed detailed guidelines in the
ADEGs which describe the circumstances in which price squeezes
could be an anti-competitive act. 

23 Refusals to deal and access to essential facilities

Pre-emption of scarce facilities or resources required by a
competitor for the operation of a business – where the object of
such conduct is the withholding of those facilities or resources
from a market – is an enumerated anti-competitive act under the
legislation.

24 Exclusive dealing, non-compete provisions and single branding

Requiring or inducing a supplier to sell only or primarily to cer-
tain customers, or to refrain from selling to a competitor, with the
object of preventing a competitor’s entry into or expansion in a
market is an enumerated anti-competitive act in the legislation. 

25 Tying and leveraging

In the Tele-Direct case the Tribunal found that the respondent
had engaged in an anti-competitive act by tying the sale of adver-
tising space in telephone directories with various sales services,
including advice, design and administration. 

26 Limiting production, markets or technical development

The adoption of product specifications that are incompatible with
products produced by any other person, and that are designed to
prevent entry into or eliminate others from the market is an enu-
merated anti-competitive act under the legislation.

27 Abuse of intellectual property rights

Activities engaged in pursuant to the exercise of a statutory intel-
lectual property right such as patents, copyrights, trademarks and
industrial designs are not per se anti-competitive acts. This was
discussed in the Tele-Direct case, in particular with regard to
trademarks. The Bureau subsequently introduced its Intellectual
Property Enforcement Guidelines to clarify its approach in this
area (see 17 above).

28 Abuse of government process

Threatening to litigate in an attempt to intimidate customers into
remaining with a dominant firm was found to constitute an anti-
competitive act in the Laidlaw case.

29 ‘Structural abuses’ – mergers and acquisitions as exclusionary practices

The acquisition by a supplier of a customer – or vice versa – who
would otherwise be available to a competitor is an enumerated
anti-competitive act if the purpose of such acquisition is to
impede, prevent or eliminate the competitor from a market.
Acquisition of a competitor was judged to be an anti-competitive
act by the Tribunal in Laidlaw. The Tribunal found that by
acquiring its competitors, Laidlaw had, at times, attained almost
100 per cent of the relevant market share, with no legitimate busi-
ness justification for the acquisitions.

The Act specifically provides that no application may be made
to the Tribunal in respect of alleged abuse of dominance if con-

spiracy proceedings have been commenced against the dominant
firm or an order sought under the merger provisions on the basis
of the same or substantially the same facts.

30 Other types of abuse

Because the list of anti-competitive acts contained in the Act is
not exhaustive, any act that is engaged in for the purpose of hav-
ing an effect on a competitor that is predatory, exclusionary or
discriminatory can constitute abuse. For example, in Laidlaw the
Tribunal found the use of meet-the-competition and most-
favoured-customer clauses by the dominant firm to be anti-
competitive because the clauses increase price transparency and
thereby prevent pro-competitive discrete price-cutting.

Enforcement

31 Is there a directly applicable prohibition of abusive practices or does the law

only empower the regulatory authorities to take remedial actions against

companies abusing their dominant position?

The Tribunal may prohibit the continuance of the anti-competitive
act and make the other remedial orders discussed below.

32 Which authorities are responsible for enforcement and what powers of

investigation do they have?

The Act is administered and enforced by the Commissioner who
heads the Bureau, a unit of the Ministry of Industry. The Civil
Matters Branch of the Bureau leads abuse of dominance investi-
gations. The Commissioner has broad powers of investigation,
which include an ability to seek ex parte search warrants and sub-
poenas that require the production of documents, written returns
under oath and sworn testimony. Although the Commissioner
initiates most inquiries into an alleged abuse of dominance at her
own discretion, the Commissioner must commence an inquiry
when so directed by the federal industry minister or on the sworn
application of six Canadian residents. 

Typically, if the Commissioner believes grounds exist for the
Tribunal to make an order in respect of abuse of dominance, she
will attempt to resolve the matter informally before applying to
the Tribunal for an order. If the matter cannot be resolved, the
Commissioner’s sole recourse is to initiate a proceeding before the
Tribunal (only the Commissioner may bring a case; private rights
of action are not available). 

The Tribunal is a specialised adjudicative body composed of
judicial members (appointed from the Federal Court Trial Divi-
sion) and lay members. The Tribunal has exclusive jurisdiction to
hear applications with respect to abuse of dominance and has all
such powers, rights and privileges as are vested in a superior court
for the enforcement of its orders. It does not have independent
powers of investigation.

33 What sanctions and remedies can they impose?

If the Tribunal finds that abuse of dominance has occurred, it can
issue an order prohibiting any or all respondents from engaging
in the anti-competitive acts and, where it finds that such an order
is not likely to restore competition to the relevant market, the Tri-
bunal also may direct any or all respondents to take whatever
actions the Tribunal deems reasonable and necessary to overcome
the effects of the practice, including the divestiture of assets or
shares. The Tribunal has imposed wide-reaching behavioural

McMillan Binch LLP CANADA 

26 DOMINANCE 2005 – getting the deal through A GLOBAL COMPETITION REVIEW Special Report

05 23-27 Canada Dom05  9/2/05  19:45  Page 26



adjustments by way of restricting and/or modifying contractual
provisions, pricing and billing practices, ongoing trade terms,
memorandums of association, by-laws, shareholder agreements
and various other aspects of operations for up to 10 years.

Where the Tribunal makes a remedial order against an entity
which operates a domestic air service, it may also order the entity
to pay an administrative monetary penalty (AMP) of not more
than C$15 million. Monetary awards or penalties are not possi-
ble in any other circumstances.

34 What are the consequences of an infringement for the validity of contracts?

The abuse of dominance provisions afford the Tribunal broad
remedial powers, including the ability to revise contractual rela-
tionships. By way of example, in its NutraSweet decision the Tri-
bunal prohibited the enforcement of exclusive supply terms and
meet-or-release clauses and prohibited NutraSweet from entering
into future contracts containing provisions requiring or inducing
exclusivity. In the Laidlaw decision, the Tribunal’s order nullified
various provisions and amended others in supplier contracts with
respect to rights of first refusal, non-compete clauses, exclusivity
requirements and liquidated damages for early termination.

Nevertheless, the Act stipulates that the scope of Tribunal
orders should not go beyond what is needed to restore com-
petition and should not interfere with the rights of a person
against whom an order is made. This restriction is intended to
protect existing private contractual relationships between per-
sons, and other proprietary property such as trade secrets, unless
a breach of these contracts or secrets is absolutely necessary to
restore competition.

35 To what extent is private enforcement possible? Does the legislation provide a

basis for a court or authority to order a dominant firm to grant access (to

infrastructure or technology), supply goods or services, or conclude a contract?

Only the Commissioner has standing to bring an application to
the Tribunal under the abuse of dominance provisions. There are
no private rights of action to recover damages in respect of abuse
of dominance or other reviewable practices until after a Tribunal
order has been breached. The Act does permit the Tribunal to
grant leave to a private party to intervene and participate (to the
degree determined appropriate by the Tribunal) in a proceeding
initiated by the Commissioner. 

Also note the Tribunal’s ability to vary contracts (see 34
above).

36 Do companies harmed by abusive practices have a claim for damages?

No, there is no right under Canadian law for a firm harmed by
abusive practices to claim damages against the dominant firm. 

Outlook

37 Are changes to the legislation or other measures expected which will have

an impact on this area in the near future?

Bill C-19, An Act to Amend the Competition Act, was introduced
in Canada’s federal parliament in November 2004. Amongst
other things, the Bill would amend the Act to permit the Tribunal
to award administrative monetary penalties of up to $10 million
in addition to other remedies for abuse of dominance (and AMPs
of up to $15 million for subsequent proceedings) and repeal the
airline-specific provisions in the Act. At the time of writing, the
future of the legislation is unclear.
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