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Moving from “Accountability” to Government “Control” in Health Care

A number of significant events are occurring that could affect the future of patient care in Ontario and the level of
government control on the mission and objectives of health care organizations in Ontario, such as hospitals. This
Bulletin reviews some of these initiatives and the potential effect they may have on Ontario hospitals.

Is it PrIs it PrIs it PrIs it PrIs it Prudent to Set the Public Financial Wudent to Set the Public Financial Wudent to Set the Public Financial Wudent to Set the Public Financial Wudent to Set the Public Financial Watchdog Loose on Ontario’satchdog Loose on Ontario’satchdog Loose on Ontario’satchdog Loose on Ontario’satchdog Loose on Ontario’s
Hospitals?Hospitals?Hospitals?Hospitals?Hospitals?

On December 9, 2003, Ontario Finance Minister Greg Sorbara introduced Bill 18, An Act Respecting the Provincial
Auditor. If passed, the legislation will significantly expand the role and powers of the Provincial Auditor, to be known
as the Auditor General. The Auditor General will be able to conduct value-for-money audits of various institutions,
including public hospitals.

When introducing Bill 18, Minister Sorbara announced that “[the Ontario government] will allow the public
watchdog to shine a light on more of those organizations that spend taxpayer dollars as a key means of ensuring that
Ontarians are getting value for the money they invest in their public services.”

Increased accountability in government is a desirable objective. However, the proposed value-for-money audits could
result in increased governmental intervention and subsequent control over the activities of hospitals, and a
corresponding loss of hospital autonomy and community governance.

ObjectivesObjectivesObjectivesObjectivesObjectives

In keeping with the Liberal government’s “positive change agenda”, Minister Sorbara stated that Bill 18 will make the
entire public sector more transparent and accountable to the people of Ontario.

Approximately 80% of total government expenditures, excluding debt servicing, are composed of transfers to public
sector organizations and individuals. Given this breakdown in expenditures, increased accountability for government
suggests the need for increased accountability of those who receive transfer payments.

The Provincial Auditor believes his powers are too limited since he can only do inspection audits to determine whether
grant recipients spent funds for their intended purposes. He has pleaded for power to conduct full-scope, value-for-
money audits of grant recipients to “better serve” the Legislative Assembly. His prayers are answered by Bill 18.

Proposed AmendmentsProposed AmendmentsProposed AmendmentsProposed AmendmentsProposed Amendments

Bill 18 will give the Auditor General the authority to conduct full audits of the SUCH sector (school boards,
universities, colleges and hospitals), crown corporations and their related subsidiaries.

These so-called value-for-money audits are intended to address two main questions:

• whether funds were spent with appropriate consideration of economic and efficiency concerns; and

• whether appropriate procedures exist that measure and report on the effectiveness of programs.
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Impact on HospitalsImpact on HospitalsImpact on HospitalsImpact on HospitalsImpact on Hospitals

Bill 18 is not designed to be a direct control mechanism over the institutions subject to its requirements. However, a
significantly increased level of control is inherent in many of the proposed requirements and objectives.

The proposed legislation increases the likelihood of confusion between accountability and control in at least two
respects:

• having the Auditor General audit hospitals would place too much emphasis on hospital performance from a narrow
financial perspective, while fundamentally ignoring community needs and clinical and quality of care objectives;
hospital decisions are more than just financial, they encompass patient care and community care needs; and

• detailed value-for-money audits by the Auditor General would lead to increased micro-management of hospitals by
government which would further erode hospital autonomy and governance in Ontario.

Hospitals as Government ReporHospitals as Government ReporHospitals as Government ReporHospitals as Government ReporHospitals as Government Reporting Entities?ting Entities?ting Entities?ting Entities?ting Entities?

The Public Sector Accounting Board recently announced a proposal to amend the government reporting entities
section of the CICA Public Sector Accounting Handbook. The recent initiatives of the Canadian Institute of Chartered
Accountants with regard to public sector accounting guidance could result in the full consolidation of hospitals into
the Ontario government’s financial statements.

The Provincial Auditor’s 2003 Annual Report suggested that the Ontario government conduct an assessment to
determine whether hospitals are sufficiently controlled by the government to warrant their inclusion in the
Government of Ontario accounting entity.

The recently released 2004 Ontario Budget reports that the Ontario government has concluded its assessment and has
determined that it is appropriate to include hospitals in the government reporting entity. In the government’s view,
the only question that remains to be determined is how, and to what extent, this consolidation will take place.

The implementation of the Public Sector Accounting Board proposal would require an eventual move to full
consolidation of organizations that meet the CICA criteria for control. This would require that hospitals adopt the
same accounting policies as the Province of Ontario, as opposed to the generally accepted accounting standards
appropriate for not-for-profit organizations. In addition, each item of hospital revenue, spending, assets and liabilities
would be included on the government’s financial statements.

The 2004 Budget suggests that the Ontario government would prefer a more limited form of consolidation. In their
view, this would allow the government to exercise “high-level control” while still recognizing that hospitals and
similar organizations operate with a greater degree of autonomy than directly controlled organizations. Despite their
expressed preference for a limited form of consolidation, the Ontario government did not take the position that full
consolidation would not take place, and instead merely stated that they would work with the PSAB and the Office of
the Provincial Auditor to resolve their concerns.

The results of these consultations could be influenced by the enactment of Bill 18 and of Bill 8, The Commitment to the
Future of Medicare Act, which requires accountability agreements to be signed between hospitals and the Minister of
Health and Long-Term Care. Bill 8, which passed second reading on April 14, 2004, has attracted a greater share of
attention than has Bill 18, but both bills contain expanded powers that suggest the potential for the Ontario
government to exercise greater control over the management, administration and governance of hospitals.

The April 15, 2004 report prepared for the Ontario Hospital Association entitled From Accountability to Control notes
that the potential for the Ontario government to exercise control pursuant to the powers set out in Bill 18 or Bill 8
could significantly alter the way in which the CICA criteria for reporting entities applies to hospitals.
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The OHA Report states that the likely result of the amendments would be the consolidation of the accounts of
Ontario hospitals into those of the Province of Ontario. The OHA Report lists the following concerns that were raised
with respect to this consolidation of accounts:

• confusion between the respective responsibilities and accountabilities of government and hospitals;

• reduced effectiveness of public sector institutions;

• diminished governance and effectiveness; and

• diminished volunteerism and citizen engagement.

The extent to which hospital books are to be part of the Province’s financial statements will likely determine the level
of control that will be exercised by the Ontario government over hospitals in the future. Indeed, if hospitals are placed
on the books of the government, it is likely that the Legislature will look to the Minister of Health and Long-term
Care for direct accountability for all hospital activities, leading to even greater control and micro-management.

Community GovernanceCommunity GovernanceCommunity GovernanceCommunity GovernanceCommunity Governance

Hospitals are closely tied to the communities they serve. Community volunteers serve on hospital boards and ensure
that hospital policies address the concerns of their local communities.

The extent to which the Auditor General’s value-for-money audits will interfere in the direct relationship between
hospitals and their communities remains to be seen.

The potential for the micro-management of Ontario hospitals by government raises the concern of a loss of local
accountability. Ontario hospitals are heavily reliant on local volunteers, both for their service with respect to hospital
boards, and in relation to community fundraising.

Hospital Achievements in AccountabilityHospital Achievements in AccountabilityHospital Achievements in AccountabilityHospital Achievements in AccountabilityHospital Achievements in Accountability

Ontario hospitals have played a leadership role in establishing a framework for accountability, including the
development and implementation of the following measures:

• through the Ontario Hospital Association, they created the first hospital data collection organization to monitor
hospital activity;

• they have acted as leaders in the development of the formula for hospital funding;

• they publish reports and operating plans that are available to the public; and

• they produce annual hospital report cards that provide for comparative assessment of hospital performance. These
hospital report cards are one of the most comprehensive reporting systems in North America.

In addition, the Ontario Hospital Association has prepared an April 2004 policy framework, Advancing Accountability
Through Hospital Funding Reform that presents a new funding approach directed towards the promotion of
accountability. In the Policy Framework, the Ontario Hospital Association advocates an approach that considers the
unique attributes of hospitals, and bases its funding on patient care needs.

The paper includes a statement by Senator Michael Kirby, Chair of the Senate Social Affairs Committee, who indicates
that top-down control should be rejected in favour of a system of incentives that would ensure and promote efficiency
and effectiveness of health care systems. Senator Kirby goes on to credit the initiatives of the Ontario Hospital
Association in encouraging debate and consultation through the preparation of the Policy Framework.

MCMILLAN BINCH LLP



4

The inclusion of Ontario hospitals in value-for-money audits should not happen without recognizing the significant
steps that have already been taken by hospitals themselves to promote accountability and without establishing
safeguards (in legislation or otherwise) that hospitals, as independently governed entities, will not be fully
consolidated into the government’s books.

Balancing Accountability and AutonomyBalancing Accountability and AutonomyBalancing Accountability and AutonomyBalancing Accountability and AutonomyBalancing Accountability and Autonomy

Accountability must be balanced with a hospital’s autonomy. Ontario hospitals are already subject to significant
checks and controls, and there are legitimate concerns that the benefits of the amendments will not outweigh
problems arising from reduced autonomy. The final policy should combine effective transparent accountability with
the maintenance of independent governance.

Written by Graham W.S. Scott, Q.C., Bill Hearn and Lydia Wakulowsky, of McMillan Binch LLP’s Health Law Group

The foregoing provides only an overview. Readers are cautioned against making any decisions based on this
material alone. Rather, a qualified lawyer should be consulted.
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Our Health Law Group regularly assists hospitals, charitable foundations, pharmaceutical companies, health care
agencies, professional associations and health care professionals with both routine matters and specialized concerns.
Our extensive specialized knowledge and experience in the health care industry, combined with our progressive
approach and responsible business practices, ensures that we provide cost-effective legal services that meet the needs
and exceed the expectations of our clients.

Litza N. Anderson 416.865.7115 litza.anderson@mcmillanbinch.com

David G. Butler 416.865.7005 david.butler@mcmillanbinch.com

Sarah Diamond 416.865.7223 sarah.diamond@mcmillanbinch.com

David R. Dunlop 416.865.7175 david.dunlop@mcmillanbinch.com

Chris N. Germanakos 416.865.7865 chris.germanakos@mcmillanbinch.com

W. Brad Hanna 416.865.7276 brad.hanna@mcmillanbinch.com

Bill Hearn 416.865.7240 bill.hearn@mcmillanbinch.com

David W. Kent 416.865.7143 david.kent@mcmillanbinch.com

Kate Krestow 416.865.7868 kate.krestow@mcmillanbinch.com

John A. Paterson 416.865.7021 john.paterson@mcmillanbinch.com

Catherine A. Roberts 416.865.7202 catherine.roberts@mcmillanbinch.com

Harold (Hal) P. Rolph 416.865.7841 hal.rolph@mcmillanbinch.com

Graham W.S. Scott, Q.C. 416.865.7247 graham.scott@mcmillanbinch.com

Lydia Wakulowsky (Chair) 416.865.7066 lydia.wakulowsky@mcmillanbinch.com

Michael P. Whitcombe 416.865.7126 michael.whitcombe@mcmillanbinch.com

Maureen Quigley, 416.488.3565 mqassoc.bell.net.ca
of Maureen Quigley & Associates Inc.

Health

Health Law Group Members

Telephone: 416.865.7000
Facsimile: 416.865.7048
Web: www.mcmillanbinch.com

BCE Place, Suite 4400, Bay Wellington Tower, 181 Bay Street, Toronto, Ontario, Canada  M5J 2T3

MCMILLAN BINCH LLP


