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Budget 2010: expansion of specified leasing property rules

The specified leasing property rules of the Income Tax Act are designed to
place a lessor of most tangible property in a similar taxable income position
to that of a lender which made a loan to the lessee of the property with

a principal amount equal to the fair market value of the property. The
specified leasing property rules achieve this objective by limiting the capital
cost allowance deductible in any year by the lessor to a notional amount of
principal that would be considered to have been repaid in the year if the
lease were deemed to be a loan with the rent payments being blended
payments of principal and interest on the loan. In this way, in computing
the income of the lessor, the rent payments may only be reduced by capital
cost allowance equal to a notional principal amount, leaving the lessor
with an income inclusion equal to a notional interest amount, which is the
amount a lender which had made a loan to the lessee would be required to
include in its income.

The specified leasing property rules are quite broad in that they apply to

all tangible property with a value in excess of $25,000 that is leased to an
arm'’s length person with a term over one year. There are certain exceptions
to the general rule (“exempt property”), including general office equipment,
computers with a value of no more than $1 million, residential use property,
automobiles, trucks and trailers, railway cars and most buildings.

The budget proposes to expand the scope of the specified leasing property
rules by narrowing the definition of exempt property. Property with a value
of $1 million or more that is leased to a non-resident, government or other
tax exempt entity will no longer qualify as exempt property. The new rules
will apply to leases entered into after 4:00 pm EST on March 4, 2010.

The government suggested that the new rules are necessary because “some
taxpayers have exploited these exemptions by leasing exempt property,

and claiming capital cost allowance in respect of that property, to a lessee
who is not subject to Canadian income tax and therefore cannot make

use of the capital cost allowance, either because the lessee is tax exempt
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or non-resident.” However, the existing specified leasing property rules specifically
recognize that exempt property may be leased to tax exempts and in this regard

only excluded from the definition of exempt property, buildings under lease to a tax
exempt if the building had been previously owned by the tax exempt (to prevent

the sale and lease back of buildings). While it is always open for the government to
expand the exclusion from exempt property to a greater range of properties leased
to tax exempts, to suggest that the leasing of exempt property to a tax exempt under
the existing law was not fully contemplated and expected under the existing rules is
simply false.

If you would like further information on this bulletin please contact Michael
Templeton at michael.templeton@mcmillan.ca (416.865.7857).

by Michael Templeton

For more information, contact any of the lawyers listed below:

Calgary Michael A. Thackray, QC  403.531.4710 michael.thackray@mcmillan.ca
Toronto David Wentzell 416.865.7036 david.wentzell@mcmillan.ca
Montréal  Andrew Etcovitch 514.987.5064 andrew.etcovitch@mcmillan.ca

a cautionary note

The foregoing provides only an overview. Readers are cautioned against making any decisions based on this
material alone. Rather, a qualified lawyer should be consulted. © McMillan e 2010.
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